primacy model of corporate governance by which shareholder interests are privileged, sometimes at the expense of other stakeholders in the company, such as employees.
As we shall see in the account of the policy debate that occurred in relation to the two inquiries, 3 it is generally assumed that a legal requirement that directors take into account the interests of stakeholders is unnecessary. Within the debates and policy literature two reasons gain most attention. First, it is often said that Australian companies largely follow a 'shareholder primacy' model, in which the interests of shareholders are pursued either over a short or long-term time frame. For some, this is seen to have wider economic benefits which would be diluted if companies were expected to pursue stakeholder interests as well. For others, it would be too complex and onerous to expect company directors and managers to change the way in which they operate so as to take into account interests other than those of shareholders. The second, more widely held view, is that current Australian company law permits directors sufficient freedom to pursue stakeholder interests without requiring that they do so. 4 Rather than legislating, policy makers have shown a preference for allowing a more temperate adaptation to current practices and views through case law developments.
Against this, advocates of the stakeholder model of the company argue that the law should be changed so as to more clearly permit directors to take into account the interests of stakeholders. There has been concern that under the laws as they are currently constituted, directors may be breaching their duties to the company if they privilege the interests of non-shareholder stakeholders. Stronger advocates wish to require directors to take into account non-shareholder interests. These advocates hark to the lengthy development of the concept of 'stakeholding' in the sphere of company law and corporate management theory, where it has surfaced regularly in academic debates about corporate governance since the famous debate between Berle and Dodd in the 1930s. 5 Stake-holding conceptions of the company are supported by the idea that companies need not and should not be operated solely in the interests of their shareholders. According to its advocates, changes in corporate management and company law should be made to ensure that, in their decision-making and policy formulation, company directors take account of the interests of not only shareholders but all those with a 'stake' in the company, including employees, creditors, suppliers, consumers, the environment and the community at large. 6 Whether imposing a legal requirement that directors take into account the interests of stakeholders or taking the lesser step of permitting them to do so through amendments to corporate law would entail a re-conceptualisation of 'in whose interests the company operates', is a matter which lacks empirical evidence. This is because, until now, very little has been known about in whose interests Australian company directors seek to act. 7 In this article, empirical evidence collected through a major survey of Australian company directors is examined concerning in whose interests directors consider themselves to be acting. This study is the most comprehensive of its type thus far conducted in Australia.
The remainder of this article is structured as follows: Part II provides a brief description of the stakeholder theory of the company; Part III considers the extent to which current Australian corporate law encapsulates a broader sense of directors' duties. In Part IV, the findings and recommendations of the reports of the two inquiries are outlined. In Part V of the article, empirical evidence regarding the way in which Australian directors perceive their obligations to various stakeholders is presented. In the concluding part of the article, the findings of the two inquiries and the law of directors' duties are critically assessed against this empirical evidence.
II STAKEHOLDER THEORY
The classical exposition of the stakeholder model of the company was developed by R Edward Freeman. 8 Although the concepts of stakeholder, stakeholder model, stakeholder management and stakeholder theory have integrated themselves in business management and ethics parlance since the publication of Freeman's landmark book, the emerging literature sees these concepts explained and used by different authors in very different ways.
Donaldson and Preston outline three distinct uses for stakeholder theory that, when taken together, provide a theory of organisational management and business ethics that addresses morals and values in managing an organisation: 6 Paddy Ireland, 'Corporate Governance, Stakeholding, and the Company: Towards Less Degenerate Capitalism? ' (1996) (i) Descriptive: stakeholder theory is used to describe or sometimes explain specific corporate characteristics and behaviour. 9 (ii) Instrumental: stakeholder theory is concerned with management and used to identify the connections, or lack of connections, between stakeholder management and the achievement of corporate objectives such as growth and profitability. It is used in conjunction with descriptive/empirical data where available. 10 (iii) Normative: the theory is concerned with ethics and used to interpret the function of the company, including the identification of moral or philosophical guidelines for the management of companies. 11 It recognises the interests of all stakeholders are of intrinsic value. That is, each group of stakeholders merits consideration for its own sake and not merely because of its ability to further the interests of some other group, such as the shareholders. 12 Donaldson and Preston recognise this normative base as the core of stakeholder theory.
A Who is a Stakeholder?
The traditional or 'narrow' view of a company's stakeholders is limited to those concerned with the inputs (investors, employees, suppliers) and outputs (customers) involved in maximising value to the company and returning profits to shareholders. A wider view, taken in Freeman's 'stakeholder model', defines stakeholders as: 'Any group or individual who can affect or is affected by the achievement of the organization's objectives '. 13 This approach is consistent with 'enlightened value maximisation', 14 which recognises that value is not only created by 'inputs' and 'outputs', but also by the relationships between a company and its stakeholders. According to this view, stakeholders should have input into a company's decision-making processes for either instrumental reasons, for example in order to achieve buy-in, or for normative reasons, because the company has a moral obligation to those stakeholders to involve them in how the company is run. 15 The normative definition has attracted criticism for being so expansive as to make it unworkable. 16 Criticism has focused on the absence of agreed definitions within stakeholder theory about how stakeholders are identified, their views balanced and their interests taken into account in company decision-making.
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B Stakeholder Theory and Corporate Social Responsibility (CSR)
As the CSR movement has generated increasing discussion and debate, it has embraced both the normative and instrumental aspects of stakeholder theory, and stakeholder theory has become an essential process in the operationalisation of CSR: 'The notion of CSR is one of ethical and moral issues surrounding corporate decision making and behaviour '. 17 In his most recent writings, Freeman argues stakeholder theory is consistent with an integrated, strategic view of CSR that focuses on value maximisation, as opposed to a residual view of CSR where activities are an 'added extra' rather than deeply embedded within a company's day-to-day business operations. 18 The advancement of CSR practice has seen the development of open source tools such as the Global Reporting Initiative Framework and the AA1000 Stakeholder Engagement Standard 2011 that provide companies with guidance on how a stakeholder approach can be integrated into strategic management decisionmaking.
At its most sophisticated level of practice, CSR is integrated with governance: ethics guide corporate decision-making and stakeholder views are considered in order to build long-term value maximisation. Freeman argues that CSR can help to reduce financial risk if it is properly integrated into the strategic decisions and operations of the company instead of an 'add-on':
The recent financial crises show the consequences of separating ethics from capitalism. The large banks and financial services firms all had CSR policies and programs, but because they did not see ethics as connected to what they do -to how they create value -they were unable to fulfill their basic responsibilities to their stakeholders and ended up destroying value for the entire economy. 19 Much of the stakeholder and CSR literature has developed outside of jurisprudential discourse. Within the jurisprudential setting, discussion has centred on the responsibilities and duties of directors, with the proponents of the stakeholder model making a variety of different proposals for legal reform, most notably an extension of directors' duties, representation of stakeholders on the board of directors, voting rights for stakeholder groups, and greater disclosure of corporate information. Our focus in this article is on directors' duties. 24 For others, such as Sheldon Leader, the formulation of the company as an autonomous legal entity -separate from its shareholders as well as other stakeholders -creates the possibility that the legal conception of the company may already be largely consistent with the stakeholder conception. 25 The company has interests which are independent of any single set of people affected by it, including shareholders. Thus, the role of directors is to mediate a constantly shifting set of interests.
III STAKEHOLDERS AND DIRECTORS' DUTIES UNDER AUSTRALIAN CORPORATE LAW
There is another view. The purpose of the company, according to a narrow conception, is to advance the interests of its owners (predominantly to increase their wealth), and the function of directors, as agents of the owners, is to faithfully advance the financial interests of the company because the company is 20 See Writing 20 years later, in 1987, Professor Sealy had a different interpretation of Australian corporate law -one that would allow the interests of nonshareholder stakeholders to be considered by directors, but only where shareholders benefited from such consideration:
Under the traditional rules of company law, directors' duties are regarded as being owed to the company and to the company alone; and for this purpose the company's interests are equated with the interests of the members collectively. Directors on this view are not entitled, still less bound, to consider the interests of other groups, such as the company's employees, creditors, customers and suppliers, or to have any concern for such matters as the community, the environment, welfare and charity, unless what they do has derivative benefits for their shareholders. 28 Three important questions can be asked. First, are there any circumstances when the interests of non-shareholder stakeholders can be considered by directors without there being any derivative benefit for shareholders? Second, are there any circumstances when the interests of non-shareholder stakeholders must be considered by directors? Third, are there any circumstances when the interests of non-shareholder stakeholders can be given higher priority by directors than the interests of shareholders? The questions relate only to the duty of directors to act in the best interests of the company. There may be other statutory obligations that require directors to consider the interests of particular stakeholders. Justice Owen has provided insight into these questions. 29 In brief, there can be limited circumstances when the answer to all three questions is yes. Justice Owen observed that 'a reflection of the interests of the company may be seen in the interest of shareholders '. 30 This is the established position. However, Owen J further observed:
This does not mean that the general body of shareholders is always and for all purposes the embodiment of 'the company as a whole'. It will depend on the context, including the type of company and the nature of the impugned activity or decision. And it may also depend on whether the company is a thriving ongoing entity or whether its continued existence is problematic. In my view, the interests of shareholders and the company may be seen as correlative not because the shareholders are the company but, rather, because the interests of the company and the interests of the shareholders intersect … It is, in my view, incorrect to read the phrase 'acting in the best interests of the company' and 'acting in the best interests of the shareholders' as if they meant exactly the same thing … it is almost axiomatic to say that the content of the duty may (and usually will) include a consideration of the interests of shareholders. But it does not follow that in determining the content of the duty to act in the interests of the company, the concerns of shareholders are the only ones to which attention need be directed or that the legitimate interests of other groups can safely be ignored. 31 Because of the nature of the case before him, Owen J gave particular attention to the interests of creditors. He stated that in an insolvency context, the duty to act in the best interests of the company includes an obligation on directors to take into account the interests of creditors. 32 His Honour stated the obligation can arise in situations outside of actual insolvency, noting that: a decision that has adverse consequences for creditors might also be adverse to the interests of the company. Adversity might strike short of actual insolvency and might propel the company towards an insolvency administration. 33 Moreover, according to his Honour, although the interests of creditors must be considered in an insolvency context, there is no rule that in this situation the interests of creditors are paramount. 34 They may be paramount in a particular situation but there is no rule that requires this conclusion.
Therefore, returning to our three questions, we can answer them as follows. First, as a general proposition, acting in the best interests of the company generally means acting in the interests of shareholders as a general body. The directors are able, but not required, to consider the interests of non-shareholder stakeholders, and where they do, such consideration needs to be done with a view to the benefit of the shareholders. However, in some circumstances, directors can consider the interests of non-shareholder stakeholders without there being any derivative benefit for shareholders. The only such situation that courts have clearly identified is where the company is insolvent or is close to insolvency or some contemplated transaction threatens the solvency of the company. Second, in an insolvency context, there is an obligation on directors to take into account the interests of creditors. Finally, the only situation where the courts have clearly identified that the interests of non-shareholder stakeholders can be given higher priority by directors than the interests of shareholders is where the company is insolvent or is close to insolvency, or some contemplated transaction threatens the solvency of the company. This brief examination of Australian corporate law has shown that directors are able to exercise significant discretion in executing their duties. This may be consistent with a limited stakeholder approach to corporate governance. However, it falls short of a fuller stakeholder approach which would allow directors to treat the discharge of employee and other stakeholder rights and interests as an end in itself, not as a means to some other ends, namely long term shareholder wealth creation.
IV TWO RECENT AUSTRALIAN INQUIRIES INTO CORPORATE GOVERNANCE
In this part of the article we review two recent Australian inquiries into corporate governance which had overlapping purposes. The first of these is the CAMAC inquiry and the second is the PJC inquiry. We document and then analyse the different interpretations of the duty to act in the best interests of the company adopted by the two inquires. • the phrase 'the best interests of the corporation' in section 181 of the Corporations Act obliges directors to act in the best interests of the shareholders generally. However, directors may take into account a range of factors external to shareholders if this benefits the shareholders as a whole; 37
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• directors are also obliged to consider the financial interests of creditors when the company is insolvent or near-insolvent, though they have no direct fiduciary duty to creditors; 38
• directors are not confined in law to short-term considerations in their decision-making, such as maximising profit or share price returns. The interests of a company can include its continued long-term well-being; 39 and
• directors have considerable discretion over the factors they may choose to take into account in determining what will benefit the company. Although there may be no direct legal obligation in company law to take the interests of stakeholders other than shareholders into account (compared to statutes dealing with other areas of the law), this does not preclude directors from choosing to do so. 40 CAMAC rejected proposals for changes to the Corporations Act. The Committee took the view that: the current common law and statutory requirements on directors and others to act in the interests of their companies are sufficiently broad to enable corporate decision-makers to take into account the environmental and other social impacts of their decisions, including changes in societal expectations about the role of companies and how they should conduct their affairs. 41
B PJC Corporate Responsibility Report
In June 2005, the PJC resolved to inquire into corporate responsibility. Its inquiry had particular reference to a number of questions which are relevant to this article. They included:
• The extent to which company decision-makers either currently have or should have regard for the interests of stakeholders other than shareholders and the broader community.
• The extent to which the current legal framework governing directors' duties encourages or discourages directors from having regard for the interests of stakeholders other than shareholders, and the broader community. • Whether revisions to the legal framework, particularly to the Corporations Act, are required to enable or encourage company directors to have regard for the interests of stakeholders other than shareholders, and the broader community. The PJC's report, 'Corporate Responsibility: Managing Risk and Creating Value', 42 was published in June 2006. The PJC concluded that no compelling case for change to directors' duties was presented during the inquiry. Further, the PJC considered that the existing network of social and environmental legislation provided sufficient regulation of the social and environmental performance of companies.
The PJC identified its preferred interpretation of the scope of directors' duties, although it is arguable that the PJC interpretation is different to that provided by CAMAC. The PJC stated:
Directors' duties as they currently stand have a focus on increasing shareholder value. This is important, because the provision is first and foremost intended to protect those investors who trust company directors with their savings and other investment funds. Directors' duties enable such investors to have some confidence that their funds will be used in order to increase the income and value of the company they part-own. 43 This resembles, to some extent, the interpretation of CAMAC -that the interests of the company are generally those of its shareholders. However, the PJC explicitly rejected what it termed the 'shareholders first' interpretation of directors' duties. The PJC defined this interpretation as follows: 'there is no particular objection to directors considering the interests of stakeholders other than shareholders, but the interests of shareholders must be the clear priority'. 44 The PJC stated that this interpretation of directors' duties is too constrained and stated that, in the view of the Committee, acting in the best interests of the company and acting in the best interests of the shareholders does not inevitably amount to the same thing. 45 Here we detect a difference with the interpretation of directors' duties adopted by CAMAC because CAMAC defined the best interests of the company as the best interests of the shareholders -while acknowledging that directors could take into account the interest of other stakeholders if this benefits the shareholders. 46 The PJC preferred what it termed the 'enlightened self-interest' interpretation of directors' duties. The PJC defined this as follows:
The enlightened self-interest interpretation of directors' duties acknowledges that investments in corporate responsibility and corporate philanthropy can contribute to the long term viability of a company even where they do not generate immediate profit. Under this interpretation directors may consider and act upon 
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the legitimate interests of stakeholders to the extent that these interests are relevant to the corporation … The committee considers that the most appropriate perspective for directors to take is that of enlightened self-interest. Corporations and their directors should act in a socially and environmentally responsible manner at least in part because such conduct is likely to lead to the long term growth of their enterprise. 47 An important observation to be made about the interpretation of directors' duties adopted by the PJC is that the Committee does not define what it means by the company. According to the PJC, the enlightened self-interest interpretation of directors' duties focuses on 'the long term viability' of the company and the 'best interests of the company from a commercial perspective'. CAMAC defined the best interests of the company as those of its shareholders, basing this interpretation on existing case law. The PJC does not define what it means by the best interests of the company and therefore the Committee does not engage with the important question that arises concerning what stakeholders' interests receive priority if there are conflicting interests among stakeholders. The CAMAC definition does provide an answer to this question if (a) the conflict is between the interests of shareholders and some other stakeholder group, (b) the company is solvent, and (c) the conflict is to be resolved under the law of directors' duties and there are no relevant statutes other than the Corporations Act that impact upon the decision of directors.
C Conclusions Regarding Recent Inquiries in Australia
Both recent inquiries into whether reforms to directors' duties are required decided in the negative. Both did so on the basis that current corporate law is sufficiently permissive for directors to take into account non-shareholder interests. However, we also saw that the two inquiries adopted different interpretations of the scope of the duty to act in the best interests of the company.
V EMPIRICAL EVIDENCE IN AUSTRALIA
Other than the submissions of various companies and interest groups, the two Australian inquiries considered in the previous part of this article lacked empirical evidence regarding how directors understand their duties. Their determinations were based on whether the law reflected what directors ought to be doing or the scope of the discretion that directors ought to have to make business decisions. They had no sense of whether the law was out of step or consistent with wider practice. A survey of Australian directors sheds light on these questions. 47 PJC, above n 42, 52-3.
A Methodology
The survey was undertaken using a self-completion, mail-out survey form which was sent to 4000 company directors. Our sample was drawn from the Dun and Bradstreet 'The Business Who's Who of Australia' database. 48 Company directors were selected based on the following criteria:
• a roughly equal distribution of directors from companies in three sizes (by employee numbers): 50-100 employees; 101-250 employees and 250+ employees;
• a random mix from all states; and • a random mix of all industries. We achieved a final sample of 375 usable completed surveys. This is a low response rate but not uncharacteristically low for surveys of this kind, ie, of 'elite' personnel. 49 Around 200 surveys were returned due to incomplete or incorrect mailing details. A further 50 responded with apologies based on lack of availability of the directors or stated that company policy precluded the completion of surveys. The responses were from a cross-section of small and large companies based on employee numbers and income, and a mix of listed and unlisted public companies and proprietary limited companies: 75.5 per cent of respondents were from proprietary limited companies rather than public companies, and only 16.5 per cent of respondents were from listed companies. Twenty-eight per cent of the companies had earnings of less than $20 million in the last financial year, 28.1 per cent had between $20 and $50 million, 12.7 per cent earned between $50 and $100 million, and 30.8 per cent had more than $100 million in earnings. Thirty-two per cent of companies surveyed had less than 100 employees, 40 per cent had between 101 and 1000, and 30 per cent had more than 1000. Eighty-three per cent of companies had no foreign ownership and 95.3 per cent had their company headquarters in Australia.
B Directors' Understanding of their Duties as Directors
One of the central aims of the survey was to explore directors' understandings of their legal obligations and the way this might affect their approach to stakeholders. We were particularly interested in the extent to which shareholders were perceived to be the most important among several stakeholders. Do directors perceive that their primary obligation is to shareholders, either in the short term or long term, and, if so, is this partly a result of their understanding of the legal duties? We asked directors to indicate which of four statements best represented their understanding of their obligation to act in the best interests of the company. We also asked them to indicate whether they believed the law required them to act only in the interests of shareholders or whether it allowed them to consider a broader range of stakeholders. Table 1 sets out the responses for these questions. A majority of directors understood that their primary obligation to act in the best interests of the company meant that they should balance the interests of all stakeholders (55 per cent). A further 38.2 per cent believed that they must, by means of acting in the interests of all stakeholders, ensure the long-term interests of shareholders. 50 No directors believed that they were required to act in the short-term interests of shareholders only and only a very small proportion (6.6 per cent) believed that they were required to act in the long term interests of shareholders only.
On directors' understanding of the parameters of their obligation, it is very clear (as shown in the bottom of Table 1 ) that most directors take a broad view. Nearly all directors (94.3 per cent) believed that the law is broad enough to allow them to take the interests of stakeholders other than shareholders into account. Interests of all stakeholders to achieve short-term interests of shareholders
0.3
Interests of all stakeholders to achieve long-term interests of shareholders 38.2
Balancing the interests of all stakeholders 55
Parameters of Law on Directors' Duties Per cent Yes
I must only be concerned with shareholders' interests 5.7
Allows me to take account of interests other than shareholders 94.3 n=368
These findings are in certain respects both consistent and inconsistent with the PJC and CAMAC determinations. On the one hand, they indicate that both Committees were correct in stating that the current law is not inhibiting the 50 We did not in the survey ask directors to distinguish between types of shareholders (for example, whether shareholders were institutional shareholders) as this would have provided significant additional complexity to the responses and was not necessary given the purposes of the survey.
pursuit of stakeholder interests by directors. Almost all respondents thought the law allowed them to take account of interests other than shareholders. Based on our assessment (in Part III of this article) and also in the view of both inquiries, the respondents were justified in holding this opinion. On the other hand, it is the second most popularly held conception of directors' obligations that appears most consistent with the interpretation preferred by CAMAC. The understanding of obligations held by the majority of respondents to the survey (55 per cent) would seem to go beyond the preferred approach of CAMAC and possibly align more with the 'enlightened self-interest' interpretation of directors' duties preferred by the PJC.
C Stakeholder Ranking
An important question is whether directors acknowledge a primary obligation to the interests of shareholders. We tested this assumption in a number of ways. First, using a ranking exercise adapted from the Francis study, 51 we asked directors to rank stakeholders in the order in which those stakeholders' interests were prioritised. Second, we utilised a scale to assess the relative influence of key stakeholders over the decision-making of directors. Third, we asked directors about the priority they assigned to certain specific shareholder-oriented matters such as dividend policy, share price and special dividends. These three tests enabled us to form an assessment of the shareholder orientation of the surveyed group. Table 2 sets out the average ranking given to each stakeholder group, the percentage of directors who ranked that stakeholder group as their number one priority and the percentage of directors who included that stakeholder group as one of their top three priorities. It indicates that shareholders were most commonly ranked number one, followed closely by 'the company' according to both the average ranking and the percentage who ranked that group as their number one priority. Employees were highly ranked based on the average ranking given (2.87). 52 However, very few directors (6.7 per cent) ranked employees as their number one priority. # Directors were asked to rank the list of stakeholders in order of priority between 1 and 9 with 1 being highest priority. The smaller the average rank, the higher the priority.
These findings indicate that although directors believe their obligation is to balance the interests of all stakeholders, they nonetheless rank shareholders first amongst those stakeholders.
D Stakeholder 'Salience'
In order to obtain further information about what it means that shareholders are the highest ranking stakeholders, we measured the influence of shareholders, employees and creditors using a scale devised in research conducted in the US by Agle, Mitchell and Sonnenfeld into which stakeholders matter most to Chief Executive Officers ('CEOs'). 53 Agle, Mitchell and Sonnenfeld sought to move beyond the assumption that stakeholders have a fixed position of influence in relation to the company and devised a model of salience (as they call it) or influence which is based on the assumption that salience depends upon managers' perceptions of the power, urgency and legitimacy of stakeholders.
Modifying Agle, Mitchell and Sonnefield's test somewhat, a series of propositions was presented to the surveyed group concerning the relative influence of shareholders, employees and creditors. The scale was comprised of seven items: directors were asked to rate the extent to which they agreed or disagreed with certain statements on a scale of 1 (strongly agree) to 5 (strongly disagree). Table 3 sets out both the proportion of directors who agreed with each proposition (in relation to shareholders) and the mean score for that proposition for shareholders, employees and creditors. The results in the table demonstrate that both the power of shareholders and the legitimacy of their interests remain a high priority in the perception of directors' interests. The items 'shareholders had the power to influence management' and 'satisfying the demands or wishes of shareholders was important to our management team' achieved the highest scores and had the largest proportion of directors who agreed. The item 'shareholders demands or wishes were viewed by our management team as legitimate' also scored highly. On the other hand, these high levels of legitimacy and power do not seem to be associated with similarly high levels of activity on behalf of shareholders as measured by the items 'shareholders were active in pursuing demands or wishes', 'shareholders actively sought the attention of our management team' and 'shareholders urgently communicated their demands or wishes to our company'. This suggests that shareholder power and the legitimacy of shareholder interests for directors arise, at least in part, independently of any direct pressure exercised by shareholders over directors in terms of governance strategy. In other words, shareholders have a level of power that is partly independent of their specific demand activity. Taken as a whole, though, these outcomes establish that 'shareholder primacy' is prominent in the attitudes of our respondent company directors.
When we further examine the break-downs for the items in the salience scale we see that with the exception of one item, the proportions and the scores are similar for both shareholders and employees. The exception to this is the item 'received a high degree of time and attention from our management team' with which 65 per cent of directors agreed in relation to shareholders compared with 85.9 per cent in relation to employees. Creditors are the least influential of the three stakeholders groups. The findings suggest that creditors have some degree of legitimacy (although lower levels of legitimacy than shareholders and employees) but low levels of power and urgency.
E Does High Shareholder Salience Make a Difference?
A key issue regarding the debate about the preferred formulation of directors' duties is to what extent a particular formulation affects corporate behaviour. There is very little detailed discussion on this point in policy debates. Advocates for a stakeholder conception of directors' duties believe such reforms will impact positively on corporate behaviour. This is particularly the case where directors are required to take account of non-shareholder stakeholder interests. Some of those who prefer the status quo with respect to directors' duties argue that reforms to directors' duties will not produce the desired results and in fact will have negative consequences.
Data from our empirical research provide further insights which may better inform this debate. First, the data discussed thus far shows there is a certain amount of decoupling of corporate practice and formal obligations. Second, it shows that, even within the scope of formal directors' duties, directors are always juggling and balancing interests. This is at the heart of their job as the chief strategists or stewards (depending on the conception of their role in the company) of the business. Their sense of their obligations and priorities is not static, but depends on the particular challenges facing the business at any moment.
The results reported in this section provide further understanding of the extent to which shareholder salience (or influence) was consistent with particular business practices or priorities on behalf of directors. This is important from a public policy perspective because it is often assumed that having a 'shareholder primacy' corporate governance strategy will result in the privileging of shareholder interests to the detriment of other stakeholders. In particular, it is assumed that those directors who prioritise shareholder interests will be less responsive to employees' needs and implement policies which are detrimental to employee consultation, as well as pay and conditions. This is one of the bases for arguing for a stakeholder approach.
We asked directors to rate a series of items on a scale indicating the importance of the items to the director. 54 Table 4 shows the items that were important to directors. As can be seen, there are very few differences across the groups. Ensuring that customers and clients were satisfied was the most important item to directors (97.4 per cent of whole sample). Growing the business was also very important (95.4 per cent of sample) as was ensuring employees are fairly treated (94.2 per cent of sample), with improving productivity highly important as well (92.8 per cent). Interestingly, and contrary to the assumption that the shareholder primacy model of governance would lead to the prioritisation of shareholders' interests by directors, the results show that generally the items that relate to employees' interests (morale, fair treatment, safeguarding jobs and creating more job opportunities) were rated as more important by more directors than those relating to shareholders' interests (dividend policy, share price and special dividends). Special Dividends 6.6 # Where rated either most or very important Just as we asked directors about the company's relationship with its shareholders, we asked about the relationship with employees. If shareholders were seen to be important and influential, then employees' interests and demands might receive a lower priority from directors.
We asked directors to indicate the issues concerning employees below executive level which had been raised at board level over the past 12 months. 55 The most striking finding is that directors in the high range of the shareholder salience scale were significantly more likely to report that restructuring or retrenchments concerning employees below executive level had been considered by the board during the previous twelve months (18.9 per cent) than directors in the low range (4.8 per cent). A similarly significant and related finding is that directors in the high range of the shareholder salience scale were more likely to report that staff numbers had decreased in the past year (20.4 per cent) than those in the low range (7.9 per cent). This finding seems to provide some support for the view that a strong shareholder orientation in companies may lead to an emphasis on costs and job reduction.
We also examined differences between stakeholder and shareholder oriented directors in relation to their beliefs about the source of their obligation to employees and the role that the law plays in relation to the human resources strategy of the company. 56 We asked directors to identify which of four possible sources was the dominant source of their obligation to employees. Most directors reported that they derive their sense of obligation toward employees from sources other than law. Forty-two per cent reported that it was business imperatives that 55 For this analysis, we divided the directors into two groups -those in the high range of shareholder salience and those in the low range. The division was based on the directors' replies to questions about how importantly they view the interests of shareholders. We then evaluated the responses of these two groups to questions regarding the interests of employees. 56
For this analysis, we divided the directors into two groups -with this division being different to the division summarised in n 55. The 'stakeholder oriented directors' are those who responded that they are required to 'balance the interests of all stakeholders'. The 'shareholder oriented directors' are those who equated the best interests of the company with the long or short term interests of shareholders.
underpinned their obligation to employees. A further 24.8 per cent believed that they had ethical or social responsibilities to ensure the well being of employees and this was the dominant source of obligation. A slightly higher proportion of directors (16.9 per cent) believed that their obligations stemmed primarily from corporate law, than did so in relation to labour law (15.8 per cent). We crosstabulated these findings with data regarding directors' understanding of their obligations. Table 5 shows the responses for both stakeholder and shareholder oriented directors. As can be seen, the stakeholder oriented group was statistically more likely to indicate that the dominant source of obligation to employees was ethical or social values (29.6 per cent) than were shareholder oriented directors (17.3 per cent). The dominant source of obligation for both groups was business imperatives (39.9 per cent of stakeholder oriented directors and 47.5 per cent of shareholder oriented directors).
F Conclusions Regarding Survey Data
To summarise then, one of the major purposes of the survey was to determine whether directors adhere to a 'shareholder primacy' understanding of their responsibilities, as is often believed to be the case with Australian directors. We expected that this understanding would derive from a number of sources, including understandings of legal obligations, institutional frameworks and business imperatives. Our findings in this regard were mixed, and it cannot be said that the data confirmed the 'shareholder primacy' view, regardless of how broadly 'shareholder primacy' is defined (that is, whether shareholder primacy is regarded as involving the prioritisation of shareholder interests in the short term or the long term, to the exclusion or detriment of other stakeholders' interests). The first of our findings in this regard was that the majority of directors surveyed had what might be termed a 'stakeholder' understanding of their obligations. Just over half of the respondents believed that acting in the best interests of the company meant they are required to balance the interests of all stakeholders.
Furthermore, whilst 44 per cent of directors perceived shareholders as their number one priority, almost as many (40 per cent) regarded the company as their number one priority. However, questions which sought to test the shareholder primacy thesis in a more complex way did provide support for the argument that shareholder interests are prioritised over those of other stakeholders in relation to business practices. When shareholder 'salience' (influence and ability to make demands) was measured relative to the salience of other stakeholders, shareholders had a higher level of salience than employees and creditors.
One of the main concerns of advocates of a stakeholder approach to directors' duties is that where directors perceive that their primary responsibility is to shareholders, the interests of employees and other stakeholders receive a lower priority. The evidence on this matter from our survey data was mixed. Questions regarding directors' understandings of their obligations under the law did not suggest that prioritising shareholders' interests resulted in a diminution or de-prioritising of employees' interests. However, when we tested this issue using the 'salience' scale as a measure of the orientation towards shareholders and cross-tabulated it with other measures, we found some evidence that employees' interests may receive a lower priority. For instance, those directors in the high range of the shareholder salience scale were more likely to indicate that matters relating to restructuring and retrenchment had been discussed at the board level over the past year than those directors in the low range of the scale. On the other hand, dividend policy and increased share price ranked relatively poorly as against job security and employee morale in the list of specific corporate agenda items put to directors.
VI ASSESSMENT OF THE REPORTS OF THE INQUIRIES AND THE LAW IN LIGHT OF THE EMPIRICAL EVIDENCE
The question of in whose interests directors of Australian companies should act is one which has not been settled satisfactorily in Australia. The CAMAC and PJC inquiries decided that maintaining the status quo was appropriate as the current law of directors' duties provides sufficient flexibility for directors to determine what they think is in the best commercial interests of the company. However, we also saw that while the two inquiries reached the same conclusion regarding whether any reform of directors' duties is needed, the two inquiries adopted different interpretations of the scope of the existing law of directors' duties.
When we compare the findings of the two recent inquiries with the results of the survey data reported in this article, a number of observations can be made:
1. The survey data indicated that 94.3 per cent of directors believe that the existing law of directors' duties allows them to take account of the interests of stakeholders other than shareholders. This is consistent with the interpretation of directors' duties adopted by both CAMAC and the PJC.
2. In relation to directors' understanding of the scope of their duties, the survey data indicated that 55 per cent believe that acting in the best interests of the company means balancing the interests of all stakeholders and 38.2 per cent believe that it means acting in the interests of all stakeholders to achieve the long-term interests of shareholders. The larger group of the directors (the 55 per cent group) adopts the interpretation of directors' duties preferred by the PJC -what the Committee referred to as the 'enlightened self-interest interpretation'. The smaller group of directors (the 38.2 per cent group) adopts the interpretation of directors' duties preferred by CAMAC. 3. These different interpretations also appear in other data from the survey.
We saw that in terms of priority ranking of interests, shareholders and 'the company' were ranked almost equally by directors as the most important priority. 4. Other data from the survey indicated that shareholders and employees have approximately equal influence with company management (and much more influence than creditors), although a notable difference was that employees receive significantly more time and attention from management than shareholders. 5. There is also evidence that some matters relating to the interests of employees (such as improving employee morale, ensuring employees are treated fairly, and safeguarding existing employee jobs) are rated by directors as more important than some matters relating to the interests of shareholders (such as dividend policy and increasing the company's share price). Do these results indicate any need for reform of directors' duties? As we have seen, proposals for reform of directors' duties have been widely debated. One possible approach, considered by CAMAC, is an amendment to section 181 of the Corporations Act that would expressly permit directors to take into account the interests of specific classes of stakeholders, extending beyond shareholders. An amendment was made in the UK in 2006 as part of a major reform of UK company law that refers to directors considering the interests of stakeholders other than shareholders. Section 172(1) of the Companies Act 2006 (UK) imposes a duty upon a director to: act in the way he or she considers, in good faith, would be most likely to promote the success of the company for the benefit of its members as a whole, and in doing so have regard (amongst other matters) to -(a) the likely consequences of any decision in the long term, (b) the interests of the company's employees, (c) the need to foster the company's business relationships with suppliers, customers and others, (d) the impact of the company's operations on the community and the environment, (e) the desirability of the company maintaining a reputation for high standards of business conduct, and (f) the need to act fairly as between members of the company.
It is important to note the limited nature of this reform -section 172(1) of the Copmanies Act makes it clear that directors owe a duty to promote the success of the company for the benefit of its shareholders and not a wider group of stakeholders.
There are critics of an approach that incorporates into directors' duties specific reference to the interests of stakeholders other than shareholders. Some prefer the status quo and argue such reform may only confuse directors as they try to work out how to balance various interests. However, our survey research shows that directors are already balancing the interests of stakeholders and they are not typically looking to the duty to act in the best interests of the company to guide them in this process. They are guided by business imperatives and other considerations. In any event, this type of reform only permits directors to take into account the interests of non-shareholder stakeholders -something they can already do under the current Australian law.
An extended approach which compels directors to take into account the interests of non-shareholder stakeholders, with the interests of these stakeholders possibly being given greater priority than the interests of shareholders, would require much more. Our research suggests that any such reform would need to address a number of issues. The first amongst these is whether the statute is to create enforceable rights for certain stakeholders and, if so, which ones and how they are to be enforced (that is, as derivative rights on behalf of the company or personal rights). Without enforceable rights, such a reform is likely to make little practical difference to stakeholders. Further, evidence from the US suggests there is a risk that without accompanying enforceable rights, such a reform may only entrench managerial power. 57 The main challenges with expanding directors' duties so as to create an obligation to take into account non-shareholder interests were succinctly identified in 1989 by the Senate Standing Committee on Legal and Constitutional Affairs:
2.19 To be successful, enterprises need as a rule to take into account their employees, their customers and the community, as well as their shareholders. Evidence before the Committee emphasised this: it was pointed out that, as a matter of reality, directors already take into account the various interests their decisions might affect. It was urged upon the Committee by some that the imposition of wider duties was therefore unwarranted. 2.20 To require directors to take into account the interests of a company's employees, its creditors, its customers, or the environment, as well as its shareholders, would be to require them to balance out what would on occasions be conflicting forces. It would also limit the enforceability of shareholders' rights if directors were able to argue that, in making a certain decision, they had been exercising their option to prefer other interests. 2.21 If contemporary public policy requires [this approach], then a re-think of some of the fundamentals of company law would be required. 58 The fact that similar arguments were made almost 20 years later in submissions to the CAMAC and the PJC inquiries demonstrates the persistence and force of this debate.
The results of the survey indicate that directors do not typically look to the law of directors' duties for specific guidance concerning the interests they should pursue as directors. Rather, that specific guidance is found in a raft of statutes other than the Corporations Act, such as labour laws, if they look to the law at all. In any case, they are more likely to be guided by business imperatives and ethics. The findings of our survey suggest that directors are not guided by a static view of their obligations. They are engaged in a juggling act which results in the prioritisation of different interests depending on the challenges facing the business at any moment.
To some extent, in their interpretations of directors' duties, the courts have reflected business reality and offered flexibility to directors to consider a wide range of interests provided that the interests of shareholders are thereby served. The courts have also indicated how the interests of the company shift so that the interests of creditors can assume greater importance than the interests of shareholders when a company is insolvent or nearly insolvent.
An important finding of the study is that ambiguity exists among the directors surveyed concerning the permissible scope of their duties. We have also seen that the CAMAC and PJC inquiries adopted different interpretations of the scope of directors' duties. This may be an argument for some clarification of the law to indicate for directors which of the interpretations is to be preferred.
At the same time, we should be cognisant of what appear to be significant limitations on the influence of the duty to act in the best interests of the company on the actual decision-making of directors. The fact that large proportions of directors surveyed can adopt different interpretations regarding the scope of the duty to act in the best interests of the company and yet this has not apparently lead to significant litigation or other challenges to the decisions of these directors may tell us something about the limited role of this duty compared to other obligations and duties that influence decision-making by directors. The function of this duty may be to set very broad parameters within which directors operate and it will usually only be egregious cases where directors' decisions are successfully challenged under this duty. The duty therefore permits extensive balancing of stakeholders' interests by directors within the broad parameters set by the courts. 59 This does not mean the duty is unimportant. There are of course some notable cases concerning the duty to act in the best interests of the company. The often cited Kinsela v Russell Kinsela Pty Ltd (in liq) 60 is important because of the significance it places on the interests of creditors when a company is insolvent or 59 For further evidence based on interviews of directors that the law of directors' duties is not central to the decision-making of directors, see Bottomley and Tomasic, above n 7. 60 (1986) 4 NSWLR 722.
nearing insolvency. 61 There is also an important series of cases on the meaning of the interests of the company when the company in question forms part of a corporate group. 62 A notable feature of recent Australian cases in which the actions of directors have been held to breach the duty to act in the best interests of the company is that they often involve the director pursuing a personal interest at the expense of the interests of the company. 63 However, where such a personal interest is not present, courts will typically not interfere with a good faith decision of directors that balances stakeholders' interests provided the decision is within the broad parameters established by the courts. When directors privilege shareholder interests at critical times in the life of the company, this is likely to have more to do with competitive business pressures than corporate law.
